How to Navigate a
Wastewater Change Petition



Presenter
Presentation Notes
Hello.  My name is Patricia Fernandez.  I am a Senior Water Resources Engineer in the State Water Board Division of Water Rights Petition, Licensing, and Registration Section.  I’m here today to discuss Wastewater Change Petitions. 
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Water Code Section 1211

“(a) Prior to making any change in the point of
discharge, place of use, or purpose of use of treated
wastewater, the owner of any wastewater treatment
plant shall obtain approval of the board for that
change. The board shall review the changes pursuant
to the provisions of Chapter 10 (commencing with
Section 1700) of Part 2 of Division 2.

(b) Subdivision (a) does not apply to changes in the
discharge or use of treated wastewater that do not
result in decreasing the flow in any portion of a
watercourse.’
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Wastewater Change Petitions are a type of petition filed with the State Water Board’s Division of Water Rights.  They are required by Water Code Section 1211.  The code states (read slide).
 
Subdivision (b) applies when changes in the wastewater discharges do not reduce flow in a watercourse.  I will elaborate on Subdivision (b) in the next few slides.
 
Wastewater change petitions are processed in accordance with Water Code Sections 1700 and following. The State Water Board, by statute and regulation, must make certain findings in order to approve a change petition, including that the change will not in effect initiate a new right, not injure any legal user of water including the environment, and that the change is in the public interest. The State Water Board also must find that the petition complies with the requirements of the Fish and Game Code and the federal Endangered Species Act.



When wastewater change petitions

are not required

When the discharge or use of treated wastewater does
not result in decreasing the flow in any portion of a
watercourse

When the wastewater is discharged directly to an
ocean or a bay
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An important consideration is if a petition is actually needed. Say a petitioner wants to change where they will discharge the water but the amount discharged will stay the same – a wastewater change petition is not needed since the flow won’t decrease. (though I should mention that if they have an existing approval Order, they may need to request to modify their discharge location or place of use as stated in the approval order). 
A petition is also not needed when the discharge is to land or the ocean or a bay directly, since the change is not going to reduce flow in a watercourse. In the Delta, it is complicated, so make sure you ask us.
Note that if the party discharges to a tidal area of a river, this still needs a petition.  A tidal area of a river is not the same as an ocean or bay.
We would also look at situations where the party boosted water conservation resulting in less discharge, to see if a petition is needed or not.



When wastewater change petitions
are not required

Reuse/Recycle of wastewater which has never been
discharged to a water body

> When a City (party) grows in population and generates
more wastewater but it has never been discharged to the
water body

> When there is no existing discharge (new project)

When the discharge is not associated with a sanitary
sewer system

s
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A few other situations where wastewater change petitions are not needed.
Read slide.
An example of a discharge not associated with a sanitary sewer system is a leachfield.


- How to File a Wastewater Change

Petition

Petition Form

e Existing and Changes to point of discharge, place of use, or
purpose of use

e Reduction in discharge to a watercourse (in cfs)
e Question on contracted water
Environmental Information Form

 Includes project description, photos, maps, how will comply
with CEQA, etc.

Suggested Attachment: Rationale to support finding regarding
impacts to fish and wildlife or legal users of water.

Fees
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Once the party knows they need a change petition, what do they do? The first step is to complete the petition form.
Information requested includes the existing and proposed conditions, the reduction in flow, information on CEQA compliance, maps, photos, etc. We also suggest that parties include supporting rationale for findings needed to grant the petition – such as information on possible impacts to legal users of water and fish and wildlife due to the reduced flows. To help with the impact to legal users of water, the petitioner should include a description of source of water (natural/native or foreign to watershed). While important to the legal users analysis, impacts to fish and wildlife are relevant even if the source water is not from the receiving water watershed.
There is also a fee for the petition – it is currently $1,000 for the Division of Water Rights and $850 for CDFW.


Contact Information

e First contact: Patricia Fernandez
(Patricia.Fernandez@waterboards.ca.gov) or

(916) 319-9141
to determine if need to file.
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I am the main point of contact for determining if a party needs to file a WWCP. I can be contacted if you have further questions about filing wastewater change petitions. 

mailto:Patricia.Fernandez@waterboards.ca.gov
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Example

A City proposes to recycle all treated wastewater
previous discharged to a stream. Cease discharge
entirely.

» POD - eliminated
» Place of Use: City’s Service District

» Purpose of Use: Landscape Irrigation Uses of
Municipal Recycled Water (General Permit)
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I thought I would run through an example petition. Here a City wants to cease discharge to the river and instead use the water for recycled water uses. Though in this example they cease discharge, they could have asked to just cut back their discharge amount. 
In this example, the Point of Discharge is eliminated. The Place of Use is where the recycled water will be used. In this example it is the City’s service area. They also tell us their new purpose of use. Here it is Irrigation.

This is typical wastewater change petition for us. The party is generally but not always seeking funding from Division of Financial Assistance to build their new recycled water system. The party generally completes CEQA as part of this process. The key point for us is that the CEQA document includes an evaluation of how the reduced flows will impact public trust resources (fish and wildlife).
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Processing Steps

Petition form/fee submitted — Forms complete?
Noticing
e Protests
CEQA
Public Trust Consideration
Injury to other legal Users of Water
Other applicable Policies (Instream Flow Policy)
Draft Order

Issuance of Order approving or denying wastewater change
petition (May require Board Hearing if protests not
resolved)
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Here are the basic steps we go through as we process a petition.
We check that the forms are complete and that the fees have been submitted.  
We notice the petition.  There is a 30-day period during which protests can be submitted.  The project must comply with CEQA, consider impacts to public trust and other legal users of water, and comply with the Instream Flow Policy or other applicable Policy.  If there are no outstanding issues, we draft and issue a wastewater change order approving the petition.  If protests are received, we typically allow 60 days for the petitioner to respond to the protest and 180 days to make a good faith effort to resolve the protest (from the end of the protest period).  The State Water Board can extend the protest resolution period for good cause, this is not uncommon.  During the protest resolution period, the State Board may ask for additional information to help resolve the protest.  If protest resolution is not reached, we may hold a Board hearing which can add years to processing time.  
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~Wastewater Change Petition
Submittals

49 wastewater change petitions were received (2009-
2017)

32 wastewater change orders issued (2009-2016)

3 wastewater change orders issued in 2017

4 petitions were cancelled or withdrawn (2009-2017)
13 petitions are currently pending

() e
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Here I take a look at 9 years of wastewater change petition submittals. 35 orders were issued from 2009 - 2017, (32 completed from 2010-2016 and 3 completed in 2017), 4 were cancelled or withdrawn and 13 are currently pending (which includes one change petition (place of use) to an existing wastewater change petition order).  The total of the wastewater change petitions completed or cancelled between 2009- 2017 includes 3 that were received prior to 2009.
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~ Processing time for wastewater
change petitions

[t can take several years to process a wastewater change
petition for a regul);r priority project. Petitions can be
considered for higher priority depending on consistency with
the following criteria.

Examples of previously used criteria for higher priority:
Project has regional or Statewide significance.

Unbuilt project and the petitioner is trying to abide by the
law in developing the project.

Consistent with principles of the Instream Flow Policy.

Petitioner has consulted with CDFW, NMFS, the Regional
Water Boards, and other agencies.
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Currently, wastewater petitions are estimated to require several years for regular priority projects from the time a petition is received to the time that a decision is rendered. Petitions may be considered for higher priority depending on their consistency with the following criteria. 

Examples of previously used criteria for higher priority:
The proposed petition is for a project of regional or Statewide significance; 
The proposed petition is for an unbuilt project and the petitioner is trying to abide by the law in developing the project; 
The proposed petition is consistent with the principles of the Policy for Maintaining Instream Flows in Northern California Coastal Streams; 
The petitioner has consulted with CDFW, NMFS, the Regional Water Quality Control Boards, and other agencies with permitting or jurisdictional authority, and the Division has documentation of the agencies’ approval or support for the proposed petition; 
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_ Processing time for wastewater
change petitions (cont’d)

Example of previously used criteria for higher priority:

Petitioner has provided documentation that shows the
petition will enhance fish and wildlife.

Review under CEQA is substantially complete or
petitioner has agreed to proposed mitigation measures
or project modifications.

No protests received or protests have been resolved.
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Examples of previously used criteria for higher priority:
The petitioner has provided documentation showing the petition will enhance conditions for fish and wildlife.  This may include reductions in riparian use and/or diversions under another valid basis of right as a result of petition approval, if relevant; 
Review under the California Environmental Quality Act is substantially completed and petitioner has agreed to proposed mitigation measures or project modifications; 
Protests have been resolved or negotiations are substantially underway. 
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~Reasons for increased processing
times

Incomplete forms or more information needed
Protests

Information needed to support findings (legal users
and public trust resources)

Complex CEQA process
North Coast Area - Instream Flow Policy
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I will discuss some of the reasons why it can take longer to process a petition.
First, we need a complete petition package. Sometimes that is not the case, and it takes time to get the needed information from the party. 

If we receive protests, they must be resolved prior to an order being issued. This can be a major stumbling block for some petitions, especially in watersheds where other parties or endangered species have become dependent on the wastewater flows. The petitioner and the protestant go into a negotiation process. If they decide they can not resolve the protest, typically that means a field investigation or a board hearing needs to be scheduled which can add a significant amount of time to the process. 

Staff must take time to analyze the project to make findings such as impacts to other legal users of water due to decrease in flows. We also need to consider the Public Trust Doctrine, including the impacts of reduced flow on instream beneficial uses like fish and wildlife, recreation, etc. The petitioner may need to conduct studies, submit additional information or revised documents to help support these findings.

Another important step is that the petitioners CEQA document needs to consider the impacts of the reduced stream flow on instream beneficial uses basically fish and wildlife resources. Sometimes the party has already completed CEQA but didn’t look at impacts of reduced flow to the stream, and ends up voluntarily completing an addendum or supplement to their document.

A final note that if the petition is the northern California coastal area, the Board’s Instream Flow policy applies. This requires additional analysis.


" Helpful Tips

We encourage early consultation on potential WWCPs
since the process can be time consuming.

The more information provided up front, the quicker and
easier the wastewater change petition can be processed.
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Here are some helpful tips.  
We encourage early consultation on potential WWCPs since the process can be time consuming.
The more information provided up front, the quicker and easier the wastewater change petition can be processed.


Questions

e Patricia Fernandez

e Patricia.Fernandez@waterboards.ca.gov
® 016.319.9141
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If you have any future questions, here is my contact information.

mailto:Patricia.Fernandez@waterboards.ca.gov
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